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S®ATEMENT OF ISSUE PRESENTED 
Whether the trial eourt erred in denying appellant's motion to 


dismiss the indictment on the ground that he had been deprived of 
his coagstitutional right to a speedy trial. 
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STATEMENT OF THE CASE 


Appellant and one Willie D. McDuffie, were arrested by officers 


of the Metropolitan Police Department on December 11, 1966. On 
January ll, 1967, the grand jury voted to "present" appellant and 
McDuffie for robbery and assault with a dangerous weapon. An 
indictment was returned on January 23, 1967, charging appellant 
and McDuffie with the above offenses, violations of 22 D.C, Code, 
Sections 2902 and 502. The offenses were alleged to have occurred 
on December 11, 1966, and the victim was one Randolph M, Holliday. 

Appellant was arraigned on February 2, 1967, and plead not 
guilty. On March 20, 1967, appellants' appointed counsel filed a 
motion for release on personal recognizance, The motion was heard 
and granted by Judge Bryant on April 14, 1967. 

Trial was commenced on April 29, 1968. The Government moved 
for a severance on the ground that the co-defendant, MeDuffie, who 
had also been released on personal recognizance, had apparently 
fled the jurisdiction. This motion was granted. Appellant's 
motion to dismiss was denied and the trial proceeded. After three 
witnesses had been called by the Government, appellant suffered 
an epileptic seizure and the trial was recessed until the follow- 
ing day. (TR No. 1, pp. 105). On the next day, April 30, 1969, 
appellant was still in the hospital and Judge Robinson declared 
a mistrial, apparently without objection by appellant's @ounsel. 

The second trial began and was concluded on May 15, 1968. 


Immediately prior to trial, appellant’s then counsel renewed his 


| 
| 
motion for dismiss=1 for lack of » specdy trizl and indieated 
that his client was prejudiced by the absence of his fugitive 
| 
co-defendant, McDuffie. (TR No. 2, pp. 3). The motion wes denied, 


| 
trial was held, and the jury returned 2 verdict of guilty on both 
| 
counts. 
ARGUMENT 
THE DELAY IN THIS CASE WAS SO LONG AS TO 
CREATE A PRESUMPTION OF PREJUDICE AND 
APPELLANT WAS ENTITLED TO A DISMISSAL OF | 
THE INDICTMENT. 
The appellant was arrested on December 11, 1966,) He was cone 
fined in the District of Columbia jail until april 14, 1967, when 
| 
he was released on his personal recognizance, Appellant*s first 


trial, which ended in a mistrial, began on April 29, 1968. A 


! 
period of more. than sixteen and one half months eclapsed between 


appellant's arrest and his first trial, | 


The record Goes not refleet thet either appellang er his appoin- 
ted counsel was responsible for any part of this ereasenie delay, 
Nor did appellant waive his objection to being deprived of his dey 
in court for such a long period. His counsel SEE dismiss at 
the first trial and renewed the motion at the second trial. 

The Supreme Court, in the case of United States v. Ewell, 383 
I.S. 116, 86 S. Ct. 773, 15 L. Ed. 2d 627 (1966), observed that 


the Sixth Amendment's guaranty of a speedy trial serves three main 
purposes; to prevent undue and oppressive incarceration prior to 
trial, to minimize anxiety and concern accompanying! public accusa- 


tion and to limit the possibilities that long delay will impair the 


ability of an accused to defend himself. 


Te 

Appellant concedes that delay alone does not neccessarily con- 
stitute denial of a defendant's right to a speedy trial, and the 
particular circumstances of each case must be examined. Hedgepcth 
v. United States, 124 I. Ss. App. D. C. 291, 364 F. 2d. 684 (1966). 
But time is unquestionably the most important factor to be con- 
sidered and “the longer the time between arrest and trial, the 
heavier the burden of the Government in arguing that the right to 
@ speedy trial has not been abridged.” Hedgcpcth v. United States, 
Supra. This Court also noted in the Hedgepeth case, "that the 
prosecution, not the defense, is Cherged with bringing a case to 
trial." 

Based upon the facts of this case, and the record herein, appel- 
lant*s present counsel admits that he can only speculate as to 
whether or not appellant was actually prejudiced by the long delay 
between his =rrest and trial. "But the very assumption of the 
Sixth Amendment is thet unreasonable delays are by their nature 
prejudicial. It is not generally necessary for the defendant to 
demonstrate affirmatively how he has been prejudiced by an unreason- 
able delay." Hedgepeth, footnote No. 3. In Evans v. United 
States, U. S. App. D. Cc. , 397 P. 2d 675 (1968), this 
Court recognized that “Perhaps some delays are so long that a 


mere showing of that delay will demonstrate 2 violation of the 


Constitution." citing Petition of Provoo, 17 F.R.D. 183 (D. Md.) 


aff'd. per curiam 350 U. S. 857, 76 S. Ct. 101, 100 L. Ed. 761 
(1955). Appellant submits that a delay of sixteen and one -half 


months falls in this category, particularly when nonce of that 


Sa 
delay is attributable to the accused. 
| 
It appears that, for reasons of economy and convenience, the 
Government desircd to try appellant end the co-defendant, McDuffie, 
together. This could not be accomplished bec=use of McDuffic's 
fugitive status and the cascs were finally severed. | In this 
respect, the fects rcsemble those found in the recent cease of 
Macklin v. United Stetcs, No, 21, 945, decided March 25, 1969. 
This Court noted that the District Court is coneronted with 
calendar congestion and other problems; “yet the terms of the 
Sixth Amendment that the accused shall enjoy the right to a speedy 
trial are insistent." The rights of this appcllant |should not 
have been sacrificed to the convenience of the prosecution and its 


witnesses, nor should he have to pay the price for the inadequacies 


of the judicial system. 


CONCLUSION 
The convictions below should be reversed and the case remanded 
with instructions to dismiss for lack of a speedy trial. 
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